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NOW COMESPetitioner,LANDFILL 33,LTD. (hereinafter“Landfill 33”), throughits

undersignedattorney,andasallowedby HearingOfficer Orderenteredatthetime ofhearingin this

matter,herebysubmitsits closingbrief.

This brief, consistentwith Illinois law andLandfill 33’spetitionfiled in this case,seeks

reversalofthedecisionofRespondentEFFINGHAMCOUNTYBOARD (hereinafter“County

Board”),whichaffirmedan applicationsubmittedpursuantto 415 ILCS 5/39.2, oftheRespondent

SUTTERSANITATION SERVICES,INC. (hereinafter“SutterSanitation”),for approvalofa

transferstationto be locatedwithin EffinghamCounty. Landfill 33 challengesthedecisionon the

following grounds: (1)SutterSanitationfailed to complywith statutoryprerequisitesto securethe

jurisdictionoftheCountyBoard,andaccordinglytheCountyBoardproceedingswereanullity; (2)

theproceedingsbeforetheCountyBoarddeprivedLandfill 33,andothers,offundamentallyfair

proceedings;and(3) thedecisionoftheCountyBoardis againstthemanifestweightofevidence

with respectto criteria1, 2, 5, 6, and8, 415ILCS 5/39.2(a)(i),(ii), (v), (vi), and(viii).



jurisdictional Issues

An applicationfor localsiting approvalpursuantto Section39.2of theIllinois

EnvironmentalProtectionAct, 415ILCS 5/39.2(b),mustcomplywith certainstatutorynotice

requirements,which havebeenheld to bejurisdictionalprerequisites.In otherwords,failureofa

sitingapplicantto complywith themandatorynoticerequirementsresultsin thelocalsiting body

neverobtainingjurisdictionovertheproceedings,andthusany subsequentproceedingsarenull and

void. ~ Browning-FerrisIndustriesof Illinois. Inc. v. Pollution ControlBoard,162 III. App.3d

801,516 N.E. 2d 804 (
5

1h Dist. 1987);KaneCountyDefenders,Inc. v. Pollution ControlBoard,

139 Ill. App. 3d 588, 487 N.E. 2d 743 (2dDist. 1985);ConcernedBooneCitizens,Inc. v. M.I.G.

Investments,Inc., 144Ill. App.3d 334,494 N.E.2d 180 (2d Dist. 1986);OgleCountyBoardv.

Pollution ControlBoard,272 Ill. App. 3d 184, 649N.E. 2d 545(2d Dist. 1995). Eachof these

cases,aswell asmanyothersdecidedby this Board,haveconstruedthenoticerequirements,

includingboththedirect serviceofnoticerequirementsandpublicationofnoticerequirementsof

Section39.2(b),andwithout exceptionthesedecisionshaveheldtheserequirementsto constitute

jurisdictionalprerequisites.

In Land& LakesCo.v. Pollution ControlBoard, PCB91-7(August26, 1991),this Board

heldthat thepre-hearingnoticerequirementsset forth in Section39.2(d)oftheIllinois

EnvironmentalProtectionAct, 415 ILCS 5/39.2(d), alsoconstitutejurisdictionalprerequisites

applicableto asiting proceeding.This BoardanalogizedtheSection39.2(d)requirementswith

thosediscussedin Illinois PowerCo.v. Pollution ControlBoard,137 Ill. App.3d 449, 484N.E.2d

898 (
4

th Dist. 1985),in which theCourt held that theBoard’sfailuretheprovideproperhearing

noticepursuantto Section40 renderedthedecisioninvalid. Consequently,this Boardheldthat

“the requirementsof Section39.2(d)oftheAct arejurisdictional....”

TheSection39.2(d)requirementsincludethefollowing: “At leastonepublichearingis to

beheldby theCountyBoard....No laterthan14 dayspriorto suchhearingnoticeshall be

publishedin anewspaperofgeneralcirculationpublishedin thecountyof theproposedsite,and
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deliveredby certifiedmail to all membersof theGeneralAssemblyfrom thedistrict in whichthe

proposedsite is located....”

In theLand& Lakescase,thesitingauthority,Village ofRomeoville,wasdeterminedto be

theparty responsiblefor providingthenotice,dueto avillage ordinanceaswell astheparties’

actualpracticein thecase. In thatAugust26, 1991order, thisBoardfoundthat theVillage had

failed to providerequirednoticeof thehearing(theBoardfoundthat two legislatorshadnotbeen

providedthestatutorynotice),andthereforeruled that thehearingwasa nullity. (Later,upona

motionforreconsideration,thisBoardvacatedthatorderuponrevelationby theVillage, aswell as

theIntervenorWill County,that thenoticesactuallyhadbeendeliveredto thelegislatorsin

accordancewith thestatute).

In thiscase,ratherthanthenoticerequirementsfalling upontheshouldersof thecounty,

SutterSanitationundertooktheresponsibilityto providethestatutorynotice. Themailingnotices

arefoundin therecordat C.339-C.350;in eachinstance,the“Sender” is identifiedasSutter

Sanitation.Moreover,thenoticeswereaccompaniedby a letter,written on SutterSanitation

letterheadandsignedby SutterSanitation,identifying thedateofthehearing1(C.353).

Thehearingwasheldon August14, andpursuantto Section39.2(d),deliveryof these

noticeshad to havebeenaccomplishedby July 31 (“No later than14 daysprior to suchhearing

noticeshallbe...deliveredby certifiedmail...”). ~ ~ C.184-C.186(hearingtestimony

concerningnotices).

SutterSanitationfailed to complywith its statutoryobligation.

Section39.2(d)unambiguouslyrequiresthat thenoticebe“deliveredby certifiedmail to all

membersof theGeneralAssemblyfrom thedistrict in whichtheproposedsiteis located....” In

otherwords,by July 31,2002(14daysbeforethehearing),SutterSanitationwasresponsibleto

havethenotice“deliveredby certifiedmail” to thelegislators.Therecord,though,revealsthat

SutterSanitation,while havingcompliedwith thestatutoryrequirementsin mostinstances(its letter

wassentJuly 26,2002),failed to assurethat thenoticewasdeliveredto SenatorN. DuaneNoland

1 Thehearinghadoriginallybeenscheduledfor July 31,but asrescheduledfor August14.
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until August1, 2002.(C.345). In an apparenteffort to remedy,SutterSanitationpurportsto have

hadsomeonefrom its lawyers’ officehand-deliverthenoticeto SenatorNolandon July 31, 2002

(C.352),but obviouslythatnoticeis ineffectiveasfailing to havecompliedwith thestatute. (The

statutedoesnot permithanddelivery,but requirescertifiedmail delivery;clearlythe legislative

intent is to avoid thenecessityof probinginto thebonafidesof purportedclaimsofservicebeing

madeby theagentsandemployeesof sitingparticipants).

Becauseevena singleinstanceof impropernoticerendersproceedingsvoid, andbecause

SutterSanitationboreresponsibilityforseeingto it that thenoticesweresentout in accordancewith

thestatute2,andbecauseSutterSanitationfailed to comply,theseproceedingsarevoid, andthe

CountyBoardruling mustbevacated.

Fundamental Fairness

Pursuantto Section40.1 of theIllinois EnvironmentalProtectionAct, thisBoardis

authorizedandobligatedto considerthefundamentalfairnessofthe localproceedings.Landfill 33

challengestheproceedingsbeforetheCountyBoardashavingviolatedrightsto fundamental

fairness,for thefollowing reasons:

(1) RecyclingIssues.

2 At this Board’shearing,thehearingofficeronly allowedLandfill 33 to presentadditionalevidenceon thisissue

(thetestimonyof Tracy Sutter,presidentof SutterSanitation,who waspresentin thehearingroom)pursuantto an
offer of proof, basedupon SutterSanitation’sobjection. In the eventSutterSanitationargues,in respondingto this
jurisdictionalissue,that it did not haveresponsibilityfor thehearingnotices,or that someotherparty (suchasthe
CountyBoard)did havethat responsibility,then SutterSanitationhaswaivedits objectionandtheoffer of proof
shouldbeallowedin substantively. (Mr. Sutter’stestimony,Tr. 62-Tr. 66, confirmedthat SutterSanitation
assumedandborethe responsibilityfor providingthehearingnotice;compareC.184-C.186).Moreover,35 Ill.
Adm. Code101.616(h)requiresdiscoveryamendmentonlywhen“the partylearnsthat theresponseisin some
materialrespectincompleteor incorrect;”counselfor Landfill 33 learnedof thediscoveryincompletenessafter6:30
p.m. (i.e., afterbusinesshours),andtheverynext day,at hearing,informedall partiesand thehearingofficer.
Finally, SutterSanitationwasnotprejudicedby Landfill 33’s confirmatoryquestioningregardingajurisdictional
issue,and certainlynot if it seeksto disputethat sworntestimony(again,this offer of proofconfirmsrecordevidence
at C.339-C.350,C.353,and testimonyat C.184-C.186).

In addition,evenif SutterSanitationis ableto arguethat theLand& Lakesresultsshouldapply here,

clearlysuchan argumentmust fail. TheLand & Lakesresultoccurreddueto the deadlinefor hearing,which is
intendedto protectandbenefittheapplicant,andit would becompletelyimproperfor this applicanttobenefitby its
own wrongdoing.Hence,theLand& Lakes“automaticapproval”resultsimply is unavailablehere;instead,the
properremedyfor thejurisdictionalviolationis to vacatetheproceedings--anyotherresultwould resultin
fundamentallyunfairproceedings. •
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Landfill 33 wasprovidedfundamentallyunfairproceedingsthroughtheCountyBoard’s

refusalto allowLandfill 33 to addressrecyclingissueswhichhadbeendiscussedby Sutter

Sanitationandmorethanoneconmienter,andwereultimately relied uponby theCountyBoardin

renderingits decision.

Specifically,earlyin theproceedingson August14, theCountyBoardchairmaninstructed

theaudiencethat theproceedingswereto concernthemselveswith SutterSanitation’sproposalto

siteatransferstation,andnothingelse.(C.132-C.133).However,duringhis testimonyTracy

Sutterspokeatlengthabouthis recyclingcenter(which is operatedat thesamelocationasthe

transferstation),andin factthreatenedtheCountyBoardthat,if hewerenotgrantedthe transfer

stationsitingapproval,hewould closedowntherecyclingcenter.(C.190-C.193).Onthebasisof

that testimony,whenLandfill 33 wasgiven theopportunitytopresentevidence,theyofferedto

presentthetestimonyofBrianHayesto addressrecyclingissuesthathadbeenraisedby Tracy

Sutter.(C.289). TheCountyBoardchairman,though,instructedcounselfor Landfill 33 to not

proceedwith any suchtestimony,butassuredcounselthat theCountyBoardwouldnot consider

anyaspectsofrecyclingin theirdeliberations,andwith thatassuranceLandfill 33 did not pressthe

issue.(C.289-C.290).In point offact, though,in its ruling approvingSutterSanitation’sproposal

theCountyBoardexpresslyconsideredthis recyclingissue,andin factruled in SutterSanitation’s

favoron thebasisof therecyclingprogram.(C.432). Indeed,atthehearingbeforethis BoardMs.

NancyDaters,avocalsupporterof SutterSanitation’sproposalinsofarasit resultedin recycling,

indicatedthat theCountyBoard’svotewasonly aboutthe recyclingissue--accordingto Ms.

Daters,therecyclingissuewas the“elephant” in theroomthat everyoneknewwaspresent,but

manyweren’t talkingabout. Accordingto her, theCountyBoardchairmanwasignoredby the

otherCountyBoardmembers,whowerepresentto concernthemselvesonly with the recycling

issue.(Tr. 37- Tr. 38).

Accordingly,therecordrevealsclearlythatLandfill 33 wasdeprivedofits opportunityto

addressan issuewhichwaspivotal in theCountyBoard’sdecisionto grantapprovalto Sutter

Sanitation’sproposal.Although theCountyBoardchairmanwascorrectin his statementthat the
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a a

recyclingissueshouldhavebeenlargely irrelevantto thesitingissue(saveonly for the issueofhow

thoseoperationswould effect thesafetyoftheproposedfacility), the factthat theCountyBoard

wasconcernedfirst andforemostwith that issueresultedin absolutelyunfairproceedingsasto

Landfill 33,which requestedan opportunityto addresstheissuebutwaspreventedfrom doingso,

while at thesametimebeingwronglyassuredthatno prejudicewould occur. Prejudiceclearlydid

occur,andLandfill 33 requeststhat theseproceedingsbe reversedandremandedto theCounty

Boardfor wholly newproceedings.

(2) Visits by County and/or Committee.

Therecordrevealsthat theCountyBoardvisited thetransferstationsiteon Wednesday,

July 31,at 6:30p.m. (C.109). Thisvisit wasnot publicly announced,andLandfill 33 wasgivenno

opportunityto attend. No recordofthatvisit hasbeenmadeatall, in fact. Moreover,TracySutter

revealedthat theCounty’s WasteCommittee,andtooknoticeofthefacility’s operations.Pursuant

to SouthwestEnergyCorp. v. PollutionControlBoard,275 Ill. App. 3d 84, 655N.E. 2d 304 (
4

th

dist. 1995)(Garman,J.), evenif asitevisit is acceptable,it rnii~tbeaccompaniedwith noticeto

parties,to allow themto attendaswell. Thesesitevisitsrequireareversalandvacationof thesiting

decisionby theCountyBoard.

(3) AmendmentofApplication.

As discussedmorefully below,SutterSanitation’sapplicationfor siting approvalcontended

that aneedexistednotbecauseregionaldisposalcapacitywasinadequate(in fact,theapplication

admittedthatcapacity“appearsto beadequateto accommodaterefusecapacitiesgeneratedin

EffinghamCountyandthesurroundingareain thenearfuture”), but ratherbecausetherewassome

needto maintain“a methodto transfercountygeneratedwasteto oneor moreof thesefacilities.”

(C.15). SutterSanitationalsoclaimedthat this needwassupportedby EffinghamCounty’s solid

wastemanagementplan.(Id.). After thehearing,though,andin factattheendofthepublic

commentperiod,andwithoutgiving noticeto Landfill 33,Suttersubmitteda public commentwhich

for thefirst time contendedthat theproposedtransferstationwasnecessarybecauseLandfill 33

mayhaveinsufficientcapacity.(~C.369-C.370;C.376-C.386).
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Becausethisnewbasisfor needwasmadeatthecloseofthepublic commentperiod,

Landfill 33 hadno opportunityto respond,or to probeintoSutterSanitation’sintentionsor

assumptions,norto presentcontraryevidenceor argument.

Section39.2(e)ofthe illinois EnvironmentalProtectionAct, 415ILCS 5/39.2(e),permits

applicantsto makeonly a singleamendmentto theirapplication,andthatmustbe madeprior to

completionoftheapplicant’spresentationofevidenceathearing,andeventhenthedecision

deadlineis to be extendedby 90 days. Here,of course,SutterSanitation’samendmentwasmade

some30 days~ thehearing.

This behaviorcompletelydeprivedLandfffl 33 oftheopportunityto addressthescurrilous

allegationsmadeby SutterSanitation.Landfill 33 lost theopportunityto crossexamineaswell as

to presentits own evidence.This is highly improper;morethanthat, it wasfundamentallyunfair.

Theseproceedingsshouldbestartedanew,to allow all participantsthestatutoryamountoftime to

considertheapplicationwhich SutterSanitation,in theend,presentedto theCountyBoard.

Manifest Weight ofthe Evidence

TheCountyBoard’sdecisionwasalsoagainstthemanifestweightoftheevidencewith

respectto atleastfive siting criteria,andfor that reasonshouldbe reversed,andSutterSanitation’s

proposaldenied.

(1) The “Need” (Criterion1) and Solid WastePlan Consistency(Criterion 8) Criteria

SutterSanitationcombinesits criterionanalysis(requiringashowingthat theproposed

facility “is necessaryto accommodatethewasteneedsofits intendedservicearea”)with its

discussionof theconsistencyof its proposalwith EffinghamCounty’s SolidWasteManagement

Plan,pursuantto theeighthsitingcriterion. 415 ILCS 5/39.2(a)(i)and(viii). SutterSanitation’s

applicationbeginsby assertingaserviceareaof approximately30 to 50 milesfrom the locationof

theproposedtransferstation--”Thisradiusis basedupontheeconomicaldistancearefuse

collectionvehiclecantravel onaroutinebasis,in additionto thelocationof refusedisposalfacilities

outsideof EffinghamCounty.” (C.14). SutterSanitationprovideda mapshowingthis distance,
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alongwith landfills andothersolidwastemanagementfacilities locatedwithin thatradius.(C.17).

SutterSanitationthenacknowledgedthat two landfills, theSalemMunicipal Landfill andLandfill

33, Ltd., arelocatedwithin 30 miles of the transferstationlocation(Landfill 33,Ltd., is soclosethat

SutterSanitationdidn’t evenidentify thedistance).(C.17; seeg~C.141). Six additionalfacilities,

somewith substantialcapacities,arelocatedwithin the50 mile range,including theColesCounty

Landfill, theWayneCountyLandfill, theD & L Landfill, theLitchfield Landfill, andtheFive Oaks

Landfill. (C.18; C.141-142).BasedupontheIllinois EnvironmentalProtectionAgency’s2000

Annual Report,SutterSanitationidentifiedthereportedremainingcapacitiesfor theseeight

facilities. (C.14). Theestimatedlifespansofthefacilities rangedfrom lessthanoneyear,all the

way up to 45 years. TheApplication acknowledgedthat theLandfill 33, Ltd., lifespanwas7 years

(later, though,SutterSanitationadmittedthatLandfill 33,Ltd., hadrecentlyreceivedanexpansion

andconsequentpermitting, andthat thecurrentlifespanfor thefacility is 29 years).

Following presentationofthis information,theapplicationstates: “As canbenoted,the

regionalwastedisposalcapacityappearsto be adequateto accommodaterefusecapacitiesgenerated

in Effinghamcounty [sic] andthesurroundingareain thenearfuture,however,thecurrentdilemma

existsin maintainingaviableout ofcountywastedisposalsourceandmethodto transfercounty

generatedwasteto oneormoreof thesefacilities. Again, it is notedthatconventionalrefuse

collectionvehiclescannotroutinelytravel excessivedistanceswithoutsignificantoperationanti

maintenancecosts. Therefore,it is commonandpracticalforwastetobe transferredfrom collection

vehiclesto transferstrailers[sic], orsimilarcontainers,which in turn aretransportedto thewaste

disposallocation. This methodofoperationalsoallowsmoreproductiveuseof collection

vehicles.”(C.15). During its testimony,SutterSanitation’s“needs”expertreiteratedthis theory

ofnecessity:“As canbenoted,the regionalwastedisposal--again,regionalwastedisposalcapacity

appearsto be adequate.In otherwords,thatwastecapacitywithin the50-mileradiusappearsto be

adequateto accommodatetherefusegeneratedin EffinghamCountyandthesurroundingareain

thenearfuture. However,aswe seeit, thecurrentdilemmais in maintainingaviable,out-of-county
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wastedisposalsourceand amethodto transfercounty-generatedwasteto oneor moreofthese

facilities.” (C.142-C.143--testimonyof David Kimmle).

The“needs”analysisof SutterSanitation,from thatpoint, shiftedinto a discussionof the

EffinghamCountySolidWasteManagementPlan;accordingto theapplication,theCountyPlan

statedthepreference“to supportthedisposalof wastegeneratedin thecounty atin-countyand

out-of-countylandfills. As statedabove,to economicallyaccessout-of-countylandfills, awaste

transferstationis needed.”(C.15). Mr. Kimmie’s testimonysimilarly continued: “The regional

wastemanagementplanfor Effinghamthatwereferencedearlierdated1995 is aplan,asI said

earlier,developedandadoptedby thecountyboardto addressthemanagementofwastegenerated

in EffinghamCounty. Referenceto thatplanwill indicatethat is thecountyboard’sintentionto

supportthedisposalof wastegeneratedin thecountyat in-countyandout-of-countylandfills.

Economically,accessout-of-countylandfills, we feelthatawastetransferstationis needed.”

(C.143).

BaseduponSutterSanitation’sownworkproduct,it is clearthat thereis no “need” for

this facility; theproposedtransferstationis clearlynot necessaryto accommodatethewasteneeds

of its intendedservicearea. Indeed,SutterSanitation’sownevidenceacknowledgessufficient

capacityto accommodatethewasteneeds.Theonlyjustificationforthesitingproposalis the

purported“dilemma” to maintain“a viableout of countywastedisposalsourceandamethodto

transfercountygeneratedwasteto oneor moreof thesefacilities.” (C.15). Takenseparately,this

purported“dilemma” doesnotevenexist,let aloneconstituteabasisfor finding a“need” for the

proposedfacility. NothingaboutSutterSanitation’sproposalsupportstheview thatwithout this

transferstation,theout-of-countydisposalfacilities might not be “viable.” Nothingin Sutter

Sanitation’smaterialssupporttheapparentassumptionthat theseout-of-countyfacilitiesmight fail,

or otherwisebecomeunviable,withoutthis transferstation. To thecontrary,in fact,Mr. Kimmie’s

testimonyacknowledgedboth thateachof theseout-of-countyfacilitieshavesubstantialairspace

available,andthateachalreadyservicesa largeservicearea.(C.143-C.144).
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More to the point, though,is thatSutterSanitation’sburdenwas to provethat theservice

areaneedsthe transferstation,not that theout-of-countyfacilitiesneedit.

Furthermore,SutterSanitation’sown evidencerefutesits assertionthat thetransferstation

is neededto provide“a methodto transfercountygeneratedwasteto oneormoreofthese

facilities.” Its assumptionis that a 30 to 50 mile rangeis “theeconomicaldistancea refuse

collectionvehiclecantravel on a routinebasis.” Its own evidenceshowsthat theseout-of-county

facilities areeachlocated50 milesor lessfrom the locationofthetransferstation. Thus, these

facilitiescanalreadybeeconomicallyaccessed,withoutany reasonfor creatingatransferstation.

Utilizing SutterSanitation’sownassumptionsandmaterials,DonSheffer,aprofessional

engineerwho assistedEffinghamCountyin draftingit Solid WasteManagementPlan(seeC.202-

C.204),demonstratedthat from virtually anylocationwithin theserviceareais within 30 milesof

the largestof thelandfills identifiedby SutterSanitation.(C.210;C.363). Indeed,evenif, for some

reason,Landfill 33,Ltd., wasremovedfrom thediscussion(which apparentlyis SutterSanitation’s

intention),virtually everylocationwithin SutterSanitation’sserviceareais locatedwithin lessthan

50 milesofoneof thoselandfills. (C.210-C.211;C.364). (And ofcourse,with Landfill 33, Ltd.,

thedistancesaremuchcloserto thenearestlandfill). Notably, though,evenwithoutthework

productofMr. Sheffer,SutterSanitation’sownevidencerevealsthereis simply no “need” for this

facility--this transferstationis not,by SutterSanitation’sownevidenceandadmissions,necessary

to accommodatethewasteneedsofits servicearea.Whetherit might be convenientorhandyfor

SutterSanitation,ormoreprofitablefor SutterSanitation,is not theissue. Theserviceareasimply

doesnot needthis facility.

Similarly, SutterSanitation’sanalysisof theeighth sitingcriterionis unsupportable.

Accordingto theapplicationandMr. Kimmie, theproposedtransferstationis necessarybecause

theSolidWasteManagementPlansupportsdisposalofEffinghamCountywasteat in-countyand

out-of-countyfacilities, andSutterSanitationcontendsits transferstationis necessaryto cost-

effectivelytransportwastefrom EffinghamCounty to theseout-of-countyfacilities.
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In thefirst place,though,SutterSanitation’sapparentserviceareais notco-extensivewith

EffinghamCounty,but to thecontraryextendsin aradiusof 50 milessurroundingtheproposed

locationof thetransferstation(which is locatedin theextremesouthwestcornerofEffingham

County).(~C.17). Theserviceareaaccordinglyincorporatesportionsof aroundtwentycounties

in additionto EffinghamCounty. Hence,evenif EffinghamCounty’s SolidWasteManagement

PlansaidwhatSutterSanitationcontendsit says,that issueis not relevantto whetherSutter

Sanitation’sproposedserviceareaneedsthis facility (and,asdiscussedabove,SutterSanitation’s

ownevidencerevealsthat it doesnot).

Second,SutterSanitation’sassertionthat theEffinghamCountySolidWasteManagement

Planinfers aneedfor a transferstationoverlooksmostoftheSolidWasteManagementPlan,and

doesnot evenfocuson any languagewhich clearlysuggestsaneedfor atransferstation. Nowhere

in theplan,in fact, is suchaneedor desireasserted.

SutterSanitation’sanalysisconsistsofacknowledgingtheSolidWasteManagement

Plan’srecognitionthat “all wastecollectionservicein EffinghamCountyis providedby private

haulers.Thesehaulershavetheright to choosethelandfill(s) atwhichtheydisposeofthewaste

theycollect.” (C.71, quotingpage6-41of thePlan). SutterSanitationmakesaleapoflogic, and

infers thatdueto theencouragementoftheuseofout-of-countywastefacilities, “basedon

economics,”to economicallyutilize an out-of-countyfacility “a solidwastetransferstationis

needed.”(C.71). Of course,this is not true--the50 mile “economicaltransport”radius

establishedby SutterSanitationis easilymet,without anytransferstation.

With respectto thePlan,though,themoresignificantpointis that SutterSanitation’s

analysiscompletelyignoresthefactthat thePlanexpresslyconsideredthepossibility oftransfer

stations,andexcludedthose;theout-of-countyfacility recommendationis premisedupondirect

i~g~j,not transferstationutilization. Indeed,thevery pageof theplancited by SutterSanitation

revealsthat “[ajil EffinghamCountywastethat is disposedofin landfills is currentlyhauled

directly to eitherLandfill No. 33 in EffinghamCountyor theERCLandfill in ColesCounty,”and

“[t]he basicrecommendationforlandfill disposalof EffinghamCountywasteover thetwentyyear
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planningperiodis to continueto usethetwo landfills discussedabove.”(Solid WasteManagement

Plan,at 6-41; seeC.366). Thespecificyearlycomponents,notedon theremainderofthat pageof

thePlanaswell asthe following page,clearlyindicatethatdirecthaul to thosetwo facilities is the

County’s preferredmethodofwastedisposal,andthat“[t]he Plandoesnot list anynewprograms

or facilitiesto be developedduringtheyears2-4and5-10period.” (C.366-C.367)

ThemeaningofthePlan,in fact,is enhancedby considerationofan earlierportionofthe

Plandocument,in whichvariousLandfill Disposaloptionswerediscussed.Specifically,thePlan

consideredfour separatemechanismsfor Landfill Disposal--(1)“the continueddirecthaulingof

wasteto in-countyandout-of-countylandfills;” (2) “expansionof theexisting in-countyand/or

out-of-countylandfills;” (3) “constructionof anewin-countylandfill; and”(4) “constructionof

an in-countytransferstationfor transportof localwasteto out-of-countylandfills.” (Plan,at3-25;

seeC.365). Obviously, theproposalof SutterSanitationfalls within thecategory(4)above(an in-

countytransferstationto transportwasteout-of-county),but asSutterSanitationitself is forcedto

admit, thePlanrejectedthatproposal,andoptedsolelyfor thefirst option,alongwith ultimate

adoptionofthesecond(i.e., continuedutilizationthroughdirecthaulofboth in-countyandout-of-

countylandfills, alongwith expansionofexistingfacilitiesattheappropriatetime). Again, nothing

in anyportionof thePlanin anywayor to any degreesupportsacontentionthat thePlansupports

an in-countytransferstationto haul to out-of-countylandfills.

Thiswasexplainedby DonSheffer,whowasinstrumentalin developingthecountySolid

WasteManagementPlan.(C.213-C.216).Mr. Shefferexplained,asdiscussedabove,that although

EffinghamCountyconsideredthepossibilityof developingatransferstationto haulwasteoutof

EffinghamCounty,the Planasadoptedrejectedthatproposal,andinsteadproposedonly the

continuedutilization ofexisting landfills throughdirecthaul,alongwith expansionofthose

facilitiesasneeded.

SutterSanitation’sproposalis neitheran expansionofanexistinglandfill facility, nora

continuationof existingdisposalpatterns.It is abrandneweffort,onethat theEffinghamCounty

plannersconsideredbutrejected.It shouldhavebeenrejectedthis timeby theEffinghamCounty
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Board,for failing to complywith bothcriterion1 andcriterion8; it is nowup to thisBoardto rule

that theCountyBoard’sdecisionon thesetwo criteriawasagainstthemanifestweightof the

evidence,andcannotstand.

(2) Criteria 2 (Health/Safety/Welfare),5 (Plan of Operation) and 6 (Traffic Patterns).

A numberof pointswereraisedby Landfill 33, Ltd.’s transferstationexpert,Bryan

Jolmsrud,concerningdeficienciesoftheproposedtransferstationfacilitywith respectto criterion2

(thatthefacility is solocated,designed,andproposedto be operatedthat thepublichealth,safety

andwelfarewill be protected),criterion5 (that theplanofoperationswill minimize thedangerof

fire, spills, orotheroperationalaccidents),andcriterion6 (thatthe traffic patternsto andfrom the

facility will minimizeimpactuponexistingtraffic patterns).(S~415ILCS 5/39.2(a)(ii),(v), and

(vi)). This testimonywasvirtually unchallenged,unrebuttedandunansweredby SutterSanitation,

to theextentdiscussedbelow. Hence,this is not asituationwheretheCountyBoardchoseto

acceptcertaintestimonyoverothercompetingor contradictorytestimony,but to thecontrarythis is

a situationin whichtheCounty Board,forwhateverreason,simplyrefusedto acceptunrebutted

testimony. Their decisionon thesepoints,therefore,is unquestionablyagainstthemanifestweight

of theevidence.SeeIndustrialFuels& Resources/Illinois,Inc. v. PollutionControlBoard,227Ill.

App. 3d 533, 592 N.E.2d 148 (1st Dist. 1992).

LocationStandards--Pursuantto Section22.14ofthe Illinois EnvironmentalProtectionAct,

415 ILCS 5/22.14,it is unlawful for anyoneto establishatransferstationwithin 1,000feetof a

dwelling. Clearly aviolationof Section22.14is, asamatteroflaw, aviolationof thesecondsiting

criterion. HereSutterSanitation’sown documentationrevealstheexistenceofadwelling lessthan

200 feetfrom thebuilding thatwill housethisproposedtransferstation! (C.238). In fact, thehouse

evenhasa swimmingpool! (C.239). SutterSanitationhasadmittedtheexistenceofthis dwelling,

but claimsthat it will not allow anyoneto live there,but insteadthebuilding will be usedasoffices.

Clearly this is insufficient; thestatute(Section22.14)outlawstransferstationsneara “dwelling,”

andis silentuponany obligationthat thedwelling be occupied. Indeed,thesuggestionis nullified

by theadditionalstatutoryprohibitionon suchtransferstationsbeinglocatedwithin 1,000of
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propertyzonedfor residentialuse--thestatuteclearly, in that instance,doesnot requireactual

buildingsor occupancy,soclearly thelegislaturedid riot intend anysuchlimitation with respectto

the “dwelling” aspectofthesetbackrule. Thestructurewasbuilt to be ahouse,couldat anytime

be utilized asahouse,andis clearlya “dwelling,” asis emphasizedandunderscoredby the

swimmingpooi gracingits properties.This is aprohibitedlocationforthis proposedtransfer

station. (In addition,it hascometo light thatadwelling alsoexistsacrossthe roadfrom this

facility, althoughtheCountyBoardrefusedto acceptevidencerelatingto thatstructure.(SeeTr. 39-

Tr. 42)). Thiswouldseemto riseto ajurisdictionallevel--thestatute,afterall, doesnotprohibit

sucha structureasamatterofsiting, but ratherprohibitsanyonefrom establishingsuchafacility.

As amatterofjurisdiction, fundamentalfairness,andmanifestweightof theevidence;this proposal

shouldbedisqualified.

WoodFraming. SutterSanitationhasadmittedthat theinteriorofthis building is madeof

wood. As Mr. Johnsrudtestified,this is improperbuildingmaterialsfor theinterior ofa transfer

station,againstwhichwastewill be dumped,scrapedandpushedin normal,everydaytransfer

stationoperations.As Mr. Johnsrudexplained,thisbuilding wasbuilt anddesignedasgrain

storagefacility, andSutterSanitation’sattemptto turn it into atransferstationhasleft numerous

unacceptablefeatures,including thewoodframing. In addition,Mr. Johnsrudnotedtheabsenceof

any “pushwalls”within the facility (hardwalls againstwhich ascrapercanpushwaste,in orderto

scoopit into the appropriatereceptacle).(C.245-C.246),AlthoughSutterSanitationhad

opportunityto inform theCountyBoardofeithertheexistenceof suchpushwallsor the intention

to install them, orof theintentionto remedythewoodenmembersofthestructure,SutterSanitation

neverdid so.

Fire Dangers.In addition,thewoodeninterior ofthestructureposesagreaterrisk of fire,

andtherural locationofthis formergrainfacility will makeit muchmoredifficult for fire

professionalsto respondto anyfire emergencies.In addition,the rurallocationrevealsa lackof

adequatewaterresources,anotherpointthat SutterSanitationhasconceded.(C.246-C.247).
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Floor Thickness.Mr. Johnsrudnotedtheabsenceof informationin theapplication

concerningthe thicknessof thefloor of theformergrainstoragefacility. (C.246). Incredibly,Mr.

Sutter,presidentof SutterSanitation,hadno ideahowthick thefloorswere.(C.268).

Subsequently,however,SutterSanitationsubmitteda“public comment”thatassertsthat borings

oftheconcreterevealeda9.5 inchthick concretesurfacethatslopestowardonedirection(the

directionSutterSanitationproposesfor leachateto head).(C.387). As pointedoutby Mr.

Johnsrud,however,certainconcreteatthe facility hasalreadybegancrumbling,andSutter

Sanitationneverexplainedwhy it is crumblingorwhat it will do to avoidcrumblingin otherpartsof

this facility. A crumblingconcretefloor atagrainstoragefacility probablyposeslittle, if any,

environmentalhazard.A crumblingfloor in atransferstation,whereleachateis afactofdaily life

(C.188),is quite anothermatter,andMr. Johnsrud’stestimonyclearlydiscussesthe environmental

hazardsposedby suchacondition.

DoorandCeiling Heights. Accordingto Mr. Sutter,he candrive oneofhis little packer

trucksthroughthis proposedfacility with thebedfully raised,andhavefouror five inchesto spare.

(C.263). As Landfill 33’s evidenceshows,though,manyotherpackertruckswould crashinto

rafters,ceiling beams,orthedoorwaysof thefacility. (C.393-C.397).Mr. Johnsrudexplainedthat

in fact theissueis not whetheran accidentwill happen,,but whenandh~i~it will be. (C.250-

C.251). Indeed,evenMr. Sutteradmittedthat thissmallbuilding posesahazardfor roll-off

containers!(C.264). Again, asMr. Johnsrudexplained,theproblemis SutterSanitation’sattempt

to “retrofit” thespecializedneedsof atransferstationfacility into agrainstoragefacility. The

attempthasfailed; someoneis goingto gethurt.

Facility Staffing. In responseto thesignificantissueconcerningtheceiling anddoorway

height,Mr. Sutterblithely remarkedthat it is importantto keepthefacility fully staffedatall times.

(C.264). Conspicuouslyabsent,eitherfrom theapplicationor from any testimonyfrom Sutter

Sanitation,is any specificindicationofhowmanyworkerswill be on siteatwhattimes. Absentthis

information,Mr. Sutter’sobservationconcerningtheimportanceoffacility staffingmerely
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underscoresMr. Johnsrudconcernthat no commitmenthasbeenmadeto assurethefacility is

adequatelystaffed.(C.252-C.254).

Leachate.SutterSanitationmadeno effortsto calculatethespecificamountsofleachateit

will generate,norwhatspecificallyit will do with that leachate(Mr. Sutterdid sayhe will washthe

flooreveryday--C.188). Indeed,SutterSanitationis not evenawareofwhether,whenthetime

comes,it will be ableto find someoneto acceptthe leachateandtreatit! (C.268;seeg~C.267)

Mr. Johnsrudpointedout thatevenat asmall transferstation,the floorswill needto be washed

regularly,andwashingtheremainsof smalldumpingsis no differentthanlargedumpings,andcan

generateasignificantamountofleachaterequiringdisposition.(C.254-C.255)Onceagain,this

oversight,unansweredandunrebuttedin the record,is a serioussituationwaiting to happen.

Traffic. Mr. Johnsrudpointedout that thissmall site,with thescalehousein close

proximity to theroad,andthe tight turningradiusesinto andout oftheproposedtransferstation

facility, will potentiallycauseproblems,andperhapsbothtraffic disruptionandsafetyhazards.

(C.259). In theevent,for instance,onetruck is stoppedon thescalesataparticulartime, another

approachingtruckwill haveno optionbut to wait on the roaduntil thefirst truckis finished;thereis

simplyno placeto stagetruckson thesite. Moreover,SutterSanitationdid not evenprovidea

traffic countof theanticipatednumberofvehiclesit would receivefrom its recyclingbusiness;to

comparewith traffic issuesrelatingto thetransferstation. Landfill 33,Ltd.’s attemptedinquiries

into recyclingissueswereuniversallyrebuffedby theCountyBoard.

Anothertraffic issueunaddressedby SutterSanitation’s~materialsisthe impactof facility

traffic duringtheroadrestrictionmonths(JanuarythroughApril) for theroadwayapproachingthe

facility. (C.260-C.261).SutterSanitationfailed to discussor identify any meansofassuringthat

overweightvehicleswould notcometo or leavefrom its facility, evenduring themonthswhenthe

roadwayis postedasrestrictedweight limit. Indeed,SutterSanitation’sresponseto theseissues

wasto inquirewhy it would everwantto weighoutgoingtrucks,asthoughtheweightrestriction

would notbe anissuefor thesemi-trailersleavingthe facility!
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CONCLUSION

For theabovereasons,PetitionerLandfill 33,Ltd., requeststhat this Boardtakethe

following action:

1. Rulethat theEffinghamCountyBoardneverobtainedjurisdictionoverthesiting

applicationofSutterSanitationServices,Inc., andsotheproceedingsbeforetheCountyBoardare

null andvoid;

2. Rule that theproceduresadoptedandemployedby theEffinghamCountyBoard

deprivedLandfill 33, Ltd., andothermembersof thepublic,of fundamentalfairnessofthe

proceedings,andremandfor wholly newproceedingsto provideall interestedpartieswith an

opportunityto fully andcompletelyreviewSutterSanitationServices,Inc.’s application,preparefor

thehearingandparticipatein theproceedings;

3. • Find that theruling oftheCountyBoard,affirming theproposalofSutterSanitation

Services,Inc.,wasagainstthemanifestweightoftheevidencewith respectto SitingCriteria(1), (2),

(5),(6), and(8), 415 ILCS 5/39.2(a)(i),(ii), (v), (vi), and(viii)

Respectfullysubmitted,

LANDFILL 33,LID.,

Petitioner,

By its attorney,

HEDINGERLAW

By

HedingerLaw Office
1225S. Sixth St.
Springfield,IL 62703
(217) 523-2753phone
(217) 523-4366fax
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PCB 03-43
(Third-PartyPollution
ControlFacility
SitingAppeal)

PCB03-52
(Third-PartyPollution
ControlFacility
SitingAppeal)

NOTICE OF FILING AND PROOF OF SERVICE

To: Pollution Control Board,Attn: Clerk
100WestRandolphStreet
JamesR. ThompsonCenter
Suite11-500
Chicago,IL 60601-3218

ChristineZeman
Hodge,Dwyer & Zeman
P.O. Box 5776
Springfield, IL 62705-5776
fax: 217/523-4948

EdwardC. Deters
EffinghamCountyState’sAttorney
101 NorthFort, Suite400
Effingham,IL 62401

CharlieNorthrup
Attorneyfor SutterSanitationServices
Sorling,Northrup,Hanna,Cullen& Cochran
Illinois Bldg., Suite800
P.O.Box 5131
Springfield,IL 62705

PLEASE TAKE NOTICEthaton the‘?%1 dayofJanuary,2003,we sentviaFederal
Expressto theClerkof thePollution ControlBoardtheoriginal andninecopiesofthe
CLOSINGBRIEF OFPETITIONERLANDFILL 33,LTD. forfiling in theaboveentitled
cause.

The undersignedcertifies that a true and correct copy of the CLOSING BRIEF OF
PETITIONERLANDFILL 33, LTD. wasserveduponeachof the above-identifiedindividualsvia
U.S. mail, by enclosingthesamein envelopesproperlyaddressed,with postagefully prepaid,and

LANDFILL 33, LTD., • )
Petitioner,

))
)

v. • )
)

EFFINGHAMCOUNTY BOARD and )
)

SUT]I’ER SANITATION SERVICES, )
)

Respondents. )

STOCK&CO., )
)

Petitioner, • )
)

v. )
)

EFFINGHAMCOUNTY BOARD and )
)

SUTICERSANITATION SERVICES, )
)

Respondents. )
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by depositingsaidenvelopesbefore5:30p.m. in aU.S. PostOffice mail box, on theq~day of
January,2003.

HedingerLaw Office
1225S. Sixth St.
Springfield,IL 62703
(217) 523-2753phone
(217)523-4366fax

dthger ~“ /

THIS FILING IS SUBMI1TED ON RECYCLED PAPER.
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